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Hall v. Zoning Board of Appeals of Bdgartown.

BensaMIN L. HaLL & another® vs. ZONING BOARD OF
APPEALS OF EDGARTOWN
(and four consolidated cases?).

Neo. B8-P-1047.
Dukes County. Decembrer 8, 1989, - February 6, 1950,

Present: PERRETTA, KAPLAN, & Fing, JJ_.

Zoning, By-law, Lodging house, Nonconforming use or structure. Practice,
Civif, Appeal. Words, “Transient residential facility,” “Lodging
house.”

Certain properties located in two residential zoning districts in the town of
Edgartows, which were leased for the summer months to individuals
who resided on ecach property and shared it with more than four other
unrelated adults, who paid the tenants for temporary living space on
the promises, were being used as “lodging houses,” as that term ap-
peared in the town zoning by-law’s definition of “transient residential
facilities,” in violation of applicable provisions of the by-law. [253-256]

Plaintiffs who were determined to be using their properties as “lodging
houses,” as that term appeared in a town's zoning by-law’s definition of
“transient residential facilities,” in violation of applicable provisions of
the by-law, failed to show entitlement to protection under G. L. c. 40A,
§ 6, on their claim on appeal that such use of their properties predated
the MNovember, 1982, amendment to the by-law first referring to “tran-
sient residential facilities,” [256-259] :

CiviL AcTions commenced in the Superior Court Depart-
ment, three on October 7, 1986, and two on November 14,
1986.

'Therese M. Hall, .

*The chief casc and two others were brought by Benjamin L. Hall and
Therese M. Hall who jointly own three of the five properties involved in
the action. The fourth case was brought by Therese M. Hall as trustee of
Forsythia Trust which owns another of the properties. The fifth case was
brought by Benjamin L. Hall, Jr., and Brian M. Hall as trustees of the
Courtway Trust which owas the last of the properties.
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The cases were heard by Herbert Abrams, 1., on motions
for summary judgment.
Ronald H. Rappaport for the defendant.
Philip E. Magnuson for the plaintifis. o
Fing, J. The plaintiffs own five pieces o{ res'identlal gop&;
erty in Edgartown on the island of Martha's Vineyard. afcr
of the properties was rented for the 1986 summer slea.szn fgr
use by a group of unrelated people. In five comp 31:117s or
judicial review, brought pursuant to G. L c. 40A, § 17, 1
plaintiffs challenged decisions of the zoning b?ard of apge'a S
of Edgartown determining that t.h‘e Erf)per.ues.were} eu;%
used as “transient residential facilities in v;olat;on ?;1 apdp ;_
cable provisions of the Edgartown zoning by-law han orTc:I;e
ing that the plaintiffs cease anf} desist fror‘n such use.
complaints were ordered consolzc_iated .f.or 'frl‘al. -
The term “transient residential facxhty’ is df:ﬁned H; :1 e
by-law in the following way: “Hotel, motels{,] inns ocri o gc-l
ing houses with a capacity of more ihz.m four guest l?e i’ ;.‘E;} !
time-sharing or time-interval ownershlp dwelling units. -
issue throughout the litigation has been xzhether the proper_
ties were being used as “lodging h‘ouses “as th'at tern}dap
pears in the zoning by-law’s definition of Efansxfmt resi e:}:
tial facilities.” The by-law does not define ?od‘gm’g house.
A Superior Court judge ruled in the plaintiffs fa}for on
cross motions for summary jndgmént. The board c{?lsrgs-on
appeal that the judge's interpretation of t.he te,rn'.; 0 gitng
 house” was too narrow. We agree that the. judge’s interpreta-
tion of the relevant provisions of the zomng by-law was in-
correct although we do not accept the l?oard 8 proposed_mter}
pretation. We explain our understanding of the meam.ngb(;
the term “lodging house” in the coz-}te?tt_of the‘ applzlcat' e
regulations and conclude that the pla.m%iﬁ’s were in }'f;o,a 10;1
of those regulations. We find no merit in the plaintiffs co;a
tention, not ruled upon by the judge, {hat, should t?&eyb e
found to be using their property in v?oiatson of the zoning )6»
law, they are entitled to the protection of G. L. ¢. 40A, § 6,
for their prior nonconforming use.
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From the complaints, discovery materials, and affidavits
the judge had before him, the following facts emerge. Five
properties are involved: four single family residences and one
duplex which contains two dwelling units, All are located in
either an R-5 or an R-20 residential district of Edgartown.
“Transient residential facilities” are prohibited in R-20 dis-
tricts and permitted in R-5 districts only with a special per-
mit. The plaintiffs have neither applied for nor received a
special permit to use any of the properties as a “transient
residential facility.” In an R-20 district, apart from single
family use, and other described uses not relevant to this case,
property may be used for “[t]he leasing of rooms with not
more than four boarders by a family residing on the premises
-« . .7 Although R-5 districts are generally less restrictive
than R-20 districts,® there is no provision for leasing rooms
as of right. With a special permit, however, a property owner
in an R-5 district may “[clonver[t] an existing residential
structure to'a transient residential facility . . .” or use the
property for “[t]he taking of boarders or the leasing of rooms
by a family residing on the premises . . .”.

As was their custom for a number of years, the plaintiffs
entered into leases for each of the four single family houses
and each unit of the duplex for the 1986 summer season.
Each of the leases provided for a set amount of rent to be
paid for the entire dwelling, which was to be provided with
furniture but not linen. In one lease there was one lessee; in
four leases there were two lessees; and in one lease there
were four lessees. The plaintiffs knew, however, at least with
respect to five of the six leases, that persons, typically college
students, in addition to the named lessees, would be occupy-
ing the premises and sharing the rent with the lessees. The
health inspector testified at the hearings before the board of
appeals that the number of occupants he and the building
inspector observed in the properties ranged from six to
twelve. The plaintiffs admitted occupancy of one of the

*In an R-20 district, the minimum lot size is a half acre. In an R-3

district, two-family dwellings are permitted, and the minimum size lot is
5,000 square feet. ’
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dwelling units by at least ten persons, one by nine, one by
eight, one by seven, and one by five. The plaintiffs main-
tained that no one except the named lessees occupied the re-
maining property. On one of the leases, five names were
listed as “others to occupy.” With respect to five of the six
leases, the plaintiffs admitted that occupancy by more than
four unrelated persons was contemplated.

Prior to the summer of 1986, Edgartown’s building inspec-
tor and health agent jointly issued “Group House Regula-
tions for the Town of Edgartown™ providing that * ‘[gjroup
houses,” in which the owner-occupants or the principal rent-
ers in turn rent out beds to more than four additional per-
sons, are considered [lodging houses, and therefore] transient
residential facilities.”® In July of 1986, the building inspec-
tor, after inspecting the plaintiffs’ properties, ordered the
plaintiffs to cease and desist from operating lodging houses in

 violation of the by-law. The plaintiffs appealed to the board
of appeals which, in each instance, upheld the decision of the
building inspector. Then the plaintiffs took their cases to the
Superior Court. The judge ruled that the meaning of the
term *“lodging house” must be derived from G. L. c. 140,

*The regulation, a copy of which was appended to the affidavit of the
building inspector, provided:
“For your protection in renting a house, and for the health and
safety of occupants of houses in Edgartown, you should be aware
that ‘group houses’ are carefully regulated in the Town of Edgar-
. town. These regulations will be strictly enforced throighout the
Town for the protection of all inhabitants. The regulations are sum-
marized below.
*Group houses,’ in which the owner-occupanis of the principal rent-
ers in turn rent out beds to more than four additional persons, are
considered transient residential facilities. The Edgartown Zoning-
By-laws (Section 1I-19) define transient residential facilities as *Ho-
tel, motel inns or lodging houses with a capacity of more than four
guest beds, and time-sharing or time-interval ownership dwelling
units." Group houses as defined above are considered lodging houses
within this definition and are regulated as such . . . [In its final para-
graph, the regulation lists Edgartown’s various zoning districts and
states, with respect to each one, whether “transient residentiai facili-
ties’ are permitted].”
In our opinion, the regulation exceeds, in some respects, the prohibitions in
the zoning by-law.
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§ 22, as amended by St. 1973, c. 481° i
W‘l‘nte v, A:Iaynard, 111 Mass. 250, 253 E 18372(;’ i!;ce}ﬁ:;iduti(:;
a Iodger, " as opposed to a “tenant,” is one va:ho has no in-
1terest in the rea% estate. “Thus, {the judge concluded 1 if the
beases under w}}lch the [plaintiffs] rented the properiies can
e seen as valid conveyances of a tenancy interest in the
propert;es,. the houses were not ‘lodging houses’ within th
legal deﬁn'lti,on of that term.” As each of the six leases cre{j
a;zd at}rahd tena.ncy, the judge determined that none of the
(I))f g_;r llgss:as being uéed as a lodging house during the term

I Wer.e t{ze properties being used as “lodging houses™?
The precise issue of the validity of the cease and desist orde‘r
for the %986 tenancies is, in 1990, no longer a live one Th:
general issue of the propriety of such arrangements hovs;ever
is one t}.;at is almost certain to repeat itself annuall’y Instead’
o? focusing our attention, therefore, on the particuia; aspects
?h each of the leases, we examine the basic characteristics of
the arrangements described in the materials before us. Thus
gle assume, a}liholugh as to at least one of the leases before us,A

'€ assumption 1s not correct,® that the plaintiffs’ practic
with respect to a piece of residential property they own i te
enier into a I'ease for the summer months with a few indi\s;id(3
lzha ] \;’ho reside on the property and who share it with more

uan four other unrelated adults who pay the tenants for th
right to reside on the premises.’ e

The judge erred, we think, in basing his determination that

there was no “lodging house” use solely on the fact that each
property was leased to tenants who acquired the right to full

Be ¢ H 3 . .
e S%g;!}g;zega rilu;u;e, as used in sections twenty-two to thirty-one, inchi-
wEtf;in e mean & douse wher§ lodgings are let to four or more persons not
include fraternity hf}irsii oair:;!!:g:sittg g pfers;;m ot . and shall
e ;i es lories of educational institutions,
sha vlﬂ;:;tc ;ﬁflgfi cio_rmn;nes of. charitable or philanthropic institutirfnsbg:
Wated oy agencil;smfg ;mes licensed or group residences licensed or reg-
Shapter ne o d0 the Commonwealth under section seventy-one of
P undred and eleven or rest homes so licensed.”
1e 1986 summer lease for 85 Seventh Street is with four lessees, and

the!e 18 Ao H)dlcatlo“ l]tat O p Y
more than lWG addftlonai ersons actua!; e
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possession of the premises for the term. of the iease. To, re-
solve the issue it was necessary for the ;gdge to look beyoqd
the provisions of the leases and to determine whether t}'xose in
possession, the tenants, were using the leased premises as
“lodging houses.” See Commonwealth v. Jaffe, 398 I\_/Ia}ss.
50, 56 n.8 (1986). The tenants, for purposeiof -deterrm‘mng
whether there was compliance with the zoning regulations,
stood in the shoes of the owners. . ’

To determine whether the tenants were in compl;a'nce, we
must first decide, as a matter of statutory constr.uc.txon, the
meaning of “lodging house.” See Framingham Clinic, Inc. v.
Zoning Bd. of Appeals of Framingham, 382 Masg 283, 292
(1981). Terms used in a zoning by-law should be interprete
in the context of the by-law as a whole‘an{_i, to the extent
consistent with common sense and practicality, they should
be given their ordinary meaning. See Rando v. Board of Ap-f
peals of Bedford, 348 Mass. 296, 297-298 (1.965). T‘he use oil
the plaintiffs’ property by the tenants fits, in our view, we
within the concept of “lodging houses,” so construed.

What the owners contemplated the tenants would do, af)d
what they in fact did, was to enter into agr_eei.nents with
other persons whereby, in exchange for'com.pensatlon, t.empe;
fary living space was provided. Tlile ordinary meaning ©
“Jodging house” is broad enough to include suf:h.an arrange-
ment. Webster’s Third New International Dictionary 1-3'29
(1971) defines a “lodger” as “one;w_ha by‘agreement with
the owner of housing accommodations acquires no property,
interest, or possession therein buf only the right in accor-
dance with the agreement to live in and .occupy a room or
other - designated portion therein that still remains in the
owner’s legal possession.” See Black’s Law Dictionary '84.8
(5th ed. 1979). The Supreme Judicial Court has ‘}}eld, 51£n3-
larly, that the critical distinguishing featu.re of a “lodger” is
his lack of interest in real property and his contractual rela-
tionship with the owner. See White v. Maynard, 111 Mass.

at 253. Compare Selvetti v. Building Inspector of Rev?re,
356 Mass. 720 (1969). Compare also Gulfport v. Qanzels,
231 Miss. 599, 605 (1957); Township of Ewing v. King, 69
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N.J. 67, 68-69 (1976); Mercer Island v. Steinmann, 9 Wash,
App. 479, 484-485 (1973). We see nothing to the contrary in
the statutory definition of “lodging house” (G. L. ¢. 140,
§ 22) on which the judge said he relied. )

Moreover, looking at the by-law as a whole, it is a fair
assumption that the drafters intended to prohibit, at least
without a special permit, a use which they did not expressly
permit as of right in a particular zoning district. Because
owners, or tenants who reside on the premises, are expressly
permitted to have up to four boarders, it would be reasonable
to construe the by-law as prohibiting, at least without a spe-
cial permit, having more than four boarders. Such an analy-
sis suggests, in the event of a tenancy, that a “lodging house”
exists under the zoning by-law on premises occupied by the
tenants and more than four additional unrelated persons who
enter into agreements with the tenants and pay them for the
right to short-term occupancy of living space. We recognize
that zoning is not concerned with legal relationships but with
how property is used. Compare CHR' General, Inc. v.
Newton, 387 Mass. 351, 356 (1982). Typically, however, oc-
cupancy in the manner contemplated in the plaintiffs’ leases
would result in use of the property which is different from
that which is ordinary and expected in a single family
structure, ; '

The board, in its argument on appeal and consistent with
the “Group House Regulations for the Town of Edgartown”
adopted by the building inspector and the -health agent,
would have us construe any rental of property in an R:5 or
an R-20 district to more than four unrelated persons as the
creation of a “transient residential facility” and, therefore, a
violation of Edgartown’s zoning by-law. Such a rental, how-
ever, may well be a permitted use. In the R-5 and R-20 dis-
tricts the by-law permits, in addition to other uses not in is-
sue, the use of a building as a “single family detached
dwelling . . . .” We see nothing in the by-law, except possibly
the term “single family,” that expressly prohibits rental of a
structure in those zoning districts to a group of more than
four unrelated persons, each of whom would be acquiring a
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right, as against the owner, to possess the entire prcmisgsﬁfc;
the entire term of the tenancy. Th‘e.by-l.aw does not de fn
“family.” Given contemporary rc-ahties, in 'Ehe e‘a‘I:a?en;:e fo a
definition of “family” or a provision restricting “single fam-
ily” use to occupancy by persons E‘elated”b.y blood, mam;gte(;
or adoption, the term “single family use” is broad cnongiev
include at least occupancy of a dwelling by a reasona ;
number of unrelated people who choose. to share ak single
family structure, living together as a single house ef;;tinf
unit in a family-like situation. Compare Commanweaht r..
Jaffe, 398 Mass. at 56-57 (1986).® Thus, contrary toht e an-
gument of the board, those who become tenants of the ow.}_
ers, even if they number more than four, are not necessarily
“lodgers.”® ) ‘
!Ofgfs the plaintiffs’ use of the properties as ';';)dgu:f
houses" protected by G. L. c. 404, § 67 The plamt; s1 (;:pb
tend that if the use of any of their p,r,operties should be
deemed to be use as a “lodging house™ and, hence, as a
“transient residential facility,” such use preda.tes the Novgm;
ber, 1982, amendment to the Edgartown zoning by-law firs

i he size of the dwelling.
- nable may depend, in part, upon t e dw -
;Xlzz:ﬁigr?;fﬁnance limiting the number of unrelated persuns !w:ing: itrgt
ether in residential districts survived a Federal equal progcl;o?iagl; o
imendmem challenge in Belle Terre.v.d;?t;;lrcza.!s_;);lsl:cf!.m.rpﬂses mu;ﬁci—
ugh, later, the Supreme Court required that, for su R ‘
;};?itigcs not unduly restrict the t;l_??;mégt (taf fzntl;l);.r é f;;t,g‘o?gi \‘:‘all%?:y
T
Cleveland, 431 U.S, 494, 511 {1 - State co c ! the yalldny
icti i heir State law in accord wi
of such restrictions. Some interpret § Ll
. Hayward v. Gaston, 542 A.2d 760, - . ; Pe-
r}:;;f'ots ;erea I};ousing Dey. Corp. v. Bf;:;ve;}, ;11346?5;_2&6;;, (2119 ;Elie.olgiirz,
v. White Enterprises, Inc., 1 5 N.H. 645 i
gjgtlfxi?ng regulations under State constitutions, view such res_{;';r‘:;uc()?;g;}l; '
favorably. See Santa Barbara v. Adam‘,mn, 27 Cal. 3d 91823) 34 (9% v:
T o may. 108 A 24 46, 56.59 2(5{3;,3;2;5 P a6 NY 2 544,
n of Opster Bay, 105 A.D.2 , 56- R .
g?iw(w{iS). See also Annot., 12 ALL.R. 4th 238 {1982).. an four ten.
°Absent amendment of the zoning b)l:iaw, Sh‘osuidle(f;]:ut e
i hare the premise ing u
ants sign a summer lease and s e e
“ i ;" as we have construed that term, whe i
tii?::i il:iiist}\:isi? depend upon whether the tenants live together ast ihsméi;
housekeeping unit in a family-like situation. We acknowledge that the

is not easy to apply.
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referring to “transient residential facilities.” Thus, they
claim, they are entitled to protection under G. L. ¢. 40A,
§ 6.° The plaintifis have the burden of showing that they
are entitled to the protection of the statute. See Cape Resort
Hotels, Inc. v. Alcoholic Licensing Bd. of Falmouth, 385
Mass. 205, 223 n.11 (1982), and cases cited. Building In-
spector of Chatham v. Kendrick, 17 Mass. App. Ct. 928, 929
(1983). They must show, first, that the prior use was lawful,
See Selectmen of Wrentham v. Monson, 355 Mass. 715, 716
(1969). In addition, whether a current use is a protected non-
conforming use depends upon “[wlhether the use reflects the
‘nature and purpose’ of the use prevailing when the zoning
by-law took effect . . . [wlhether there is a difference in the
quality or character, as well as the degree, of use . . . [and]
[wlhether the current use is ‘different in kind in its effect on
the neighborhood.” Cape Resort Hotels, Inc. v. Alcoholic
Licensing Bd. of Falmouth, 385 Mass. at 212, quoting from
Bridgewater v. Chuckran, 351 Mass, 20, 23 (1966).
The plaintiffs have failed to show entitlement to protection
under G. L. c. 40A, § 6. All they have established in the

*General Laws c. 40A, § 6, as appearing in St. 1975, c. 808, § 3, pro-
vides, in relevant part:

“Except as hereinafter provided, a zoning ordinance or by-law shali
not apply to structures or pses tawfully in existence or lawfully be-
gun, or to a building or special permit issued before the first pubfica.
tion of notice of the public hearing on such ordinance or by-law re-
quired by section five, but shall apply to any chdnge or substantial
extension of such use, to a building or special permit issued after the
first notice of said public hearing, to any reconstruction, exiension or
, Structural change of such structure and to any alteration of a struc.
* ture begun after the first notice of said public hearing to provide for
its use for a substantially different purpose or for the same purpose
" in a substantially different manner or to a substantially greater ex-
. tent except where alteration, reconstriction, extension or structural
; change to a single or two-family residential structure does not in-
teredse the nonconforming nature of said structure, Pre-existing non-
s conforming structures or uses may be extended or altered, provided,
: that no such extension or alteration shail be permitied unless there is
a finding by the permit granting authority or by the special permit
granting authority designated by ordinance or by-faw that such
. change, extension or alteration shall not be substantially more detri-
mental than the existing nonconforming use 1o the neighborhood.”
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record before us is that, before the 1982 zoning amendment,
some of the properties were rented to groups of more than
four unrelated people. According to one affidavit from a pre-
vious ownef of one of the properties, he rented it for the sum-
mer of 1982 to a group of five tenants, all of whom signed
the lease, and a total of ten persons, including the lessees,
occupied the house. As to the remaining properties, there are
no descriptions of the priof tenancies or details about occu-
pancy, and there is no indication whether the tenants con-
tracted with others to provide them with living space on the
premises.

Apart from other requirements for establishing a valid
prior nonconforming use, the plaintiffs have not shown that
any prior use of their properties, which under the present by-
law would be unlawful, was lawful before November of 1982.
The plaintiffs have not produced the applicable zoning by-
law as it existed at the time of the amendment. Thus, the
record is inadequate to enable us to pass on this issue. War-
ren v. Zoning Bd. of Appeals of Ambherst, 383 Mass. 1, 8
(1981). But even assuming that before the 1982 amendment
the by-law was in its present form except for the “transient
residential facility” references, the plaintiffs would not pre-
vail. Consistent with our ruling on the intent of the by-law,
the “tranmsient residential facilities” provisions may be en-
forced against the plaintiffs for practices such as those in-
volved in this appeal only if there is a showing by the town
that the plaintiffs’ tenants, for compensation, agreed to allow
more than four other unrelated persons to occupy living
space on the premises. Such additional occupants would be
“lodgers” or “boarders.” The zoning by-law, even apart from
the “transient residential facilities” provision, does not per-
mit a “family” in occupancy, whether owners or renters, to
have more than four boarders in an R-20 district. The zoning
by-law appears not to permit any boarders without a special
permit in an R-5 district, but certainly it does not as of right
permit more than four boarders. Thus, as to any use which
would at the present time be in violation of the “transient
residential facility” provisions, any prior similar use would
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have been illegal. In particular, the use during the summer of
198.2 of the one property described in the former owner’s aff-
davit wou'id have been violative of the zoning regulations
ffacc:ordmgly, we vacate four of the five judgments for éhe
piaipt:ﬁ‘s and order entry of judgments in those cases (Civil
15.&(3{1011 Nos. 2525, 2527, 2540, and 2541) affirming the deci-
smns‘o_.f the zoning board of appeals of Edgartown.; In the
remaining case {Civil Action No. 2526), in which the de-

fendax}ts have not shown any violation, the judgment of the
Superior Court is affirmed.

So ordered.




